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Manufacturing Social Violence:

The Prison Paradox & Future Escapes

Spearlt*

America is the land of the second chance, and when the prison gates
open, the path ahead should lead to a better life.

- George W. Bush from 2004 State of the Union Address

When the prison gates fly open, the dragons will emerge...

- George Jackson from Soledad Brother

I. INTRODUCTION

The prison system, at both state and federal levels, has been experiencing
unprecedented growth over the last thirty years,1 accompanied by a striking
spike in violence therein. Guiding this explosion in prisoner population is a
shift in public policy that has shied away from rehabilitative or correctional
concerns in favor of ideals guided by retributive, and to a lesser degree,
detainment principles. The two ideals have been embraced to the detriment of

rehabilitation and practical death of deterrence. 2 The point is obvious: the more
people put into the criminal justice system, the less capable it becomes in
controlling crime through deterrence.3 Although some have recently argued for
deterrent sentencing as a crime prevention strategy,4 the predominant trend
"represents a decisive turn away from the human relations model because it

* The author earned a Master's in Theological Studies from Harvard University in 2000 and

Ph.D. from the University of California, Santa Barbara in Religious Studies in 2006. Currently he
is a J.D. student at the University of California, Berkeley School of Law, class of 2009 and
teaches for the Prison University Project at San Quentin State Prison. The author would like to
extend special thanks to Professor Jonathan Simon, Dean Victoria Ortiz, Keramet A. Reiter, and
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1. THE SENTENCING PROJECT, NEW INCARCERATION FIGURES: THIRTY THREE YEARS OF
CONSECuTIvE GROWTH (2006),
http://www.sentencingproject.org/Admin/Documents/publications/inc newfigures.pdf.

2. HENRY N. PONTELL, A CAPACITY TO PUNISH: THE ECOLOGY OF CRIME AND
PUNISHMENT 104 (1984).

3. Id. at 107.
4. ANDREW VON HIRSCH ET AL., CRIMINAL DETERRENCE AND SENTENCE %iVERTY: AN

ANALYSIS OF RECENT RESEARCH 45 (1999).
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rejects the principle that rehabilitation is a goal of imprisonment. More
precisely, it rejects the idea that prisons have goals at all." 5

Today, penitentiaries operate in an environment that is radically different
from that of its 18'h Century creators. Yet, nearly two hundred years later,
Jonathan Simon's Governing Through Crime (2007) depicts how we have
achieved a state of governance through crime rooted in fear. In this new
regime, punishment knows no limits as the author notes, "Virtually no
constitutional limitations have been found on the amount of prison time as
punishment."6 These combined forces have produced a number of complex and
contradictory results, the most perplexing of which has been society's
subsequent nod of approval toward prison expansion for three decades and
counting. 7 This alarming trend, however, was sounded by Sanford H. Kadish in
1967, when he declared American criminal jurisprudence to be in a "crisis of
overcriminalization. ' 8 Yet if one looks at the astounding increase of felonies
that are now punishable by imprisonment compared to the 1960s, one finds that
in places like California, Kadish's crisis has worsened. These shifts in public
attitude, then, combined with heavy legislating and sentencing, are seen to be
overwhelmingly responsible for current conditions in corrections.

As public vengeance and victim's rights have become orthodoxy in
punishment, prisoner's rights have diminished in turn. At the federal level, the
combination of the Prison Litigation Reform Act and the Antiterrorism and
Effective Death Penalty Act present what has been described as a nearly
"impenetrable wall" against prisoners legal redress for violation of human
rights.9 Simultaneously, at the state level, studies have repeatedly shown that
prison-acquired aggression often finds its way back to the streets and to
families through ex-prisoners, guards, or other means. This aggressive
influence on the outside world presents a somewhat backward political picture
since this institution-meant to increase public safety-poses adverse
consequences for society. This is especially evident in California, whose
mission statement declares, "We enhance public safety through safe and secure
incarceration of offenders, effective parole supervision, and rehabilitative
strategies to successfully reintegrate offenders into our communities."' 0 In the

5. Jonathan A. Willens, Structure, Content and the Exigencies of War: American Prison
Law After Twenty-Five Years 1962-1987,37 AM. U. L. REV. 41, 114 (1987).

6. JONATHAN SIMON, GOVERNING THROUGH CRIME: HOW THE WAR ON CRIME
TRANSFORMED AMERICAN DEMOCRACY AND CREATED A CULTURE OF FEAR 31 (2007); see also

Megan's Law: Crime and Democracy in Late Modern America, 25 Law & Soc. Inquiry, 1111,
1111 (2000).

7. See generally Mark Warr, Fear of Crime in the United States: Avenues for Research and
Policy, 4 MEASUREMENT AND ANALYSIS OF CRIME AND JUST. 451 (2000).

8. SANFORD H. KADISH, BLAME AND PUNISHMENT: ESSAYS IN THE CRIMINAL LAW 21
(1987). 85

9. TARA HERIVEL & PAUL WRIGHT, PRISON NATION: THE WAREHOUSING OF AMERICA'S

POOR 279 (2002).
10. California Department of Corrections and Rehabilitation,
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pages that follow, I offer a set of data that documents the various threats posed
by prisons to ordinary citizens, which in the aggregate undermines this very
mission.

The following section, Prisons and Society: Dangerous Dialectics,
examines some of these tensions between prison violence and that found in
civil society. It looks at the myriad ways prisons link to violence outside of
prison. The section begins by surveying contemporary studies in prison
violence, which is complemented by an examination of prison guards and the
effects of work on them and their domestic lives. These two parts are followed
by a brief survey of socio-legal literature that comments on this phenomenon,
and provides a solid theoretical framework to consider the qualitative data in
the next section.

Screams from the Cellblock, attempts to elaborate on the meaning of
violence behind bars. It considers the empirical and qualitative dimensions of
prison violence and its social side-effects by presenting original data collected
in interviews with ex-prisoners. These real-life commentaries offer much
insight to daily existence behind prison walls and provide a sobering look into
the thoughts and memories of some of the many thousands of yearly parolees
who find their way back to the city streets, suburbs, and beyond. These
interviews are complemented by a survey of the voices found in American
prison literature. When combined, these sources paint a bleak picture of the
criminal justice system, one that may be headed for disaster.

Policy: What to do? offers a set of policy recommendations to bring relief
to a problem that has gone nearly unnoticed in mainstream public debate, but
has been described as a "crisis" in scholarly circles for some time now." l But
according to other scholars, talk of "crisis" is "clearly inappropriate for a
situation that has now endured for several decades."' 2 As Dean Erwin
Chemerinsky recently stated at the 2008 Caleb Foote Symposium, Prison
Reform in California, the crisis has reached a point where we must now talk in
terms of "catastrophe." '1 3 Taking these perspectives in mind, this section offers
a distillation and synthesis of what penal and prisoner rights reformers have
been advocating for many years. Even though many of these recommendations
are restatements of suggestions made decades ago, like Kadish's trumpet call,
they remain as relevant as ever, providing a set of lessons that can help both

http://www.cdcr.ca.gov/About CDCR/docs/mission.pdf (last visited Nov. 3, 2008).
11. Consider Professor Jonathan Simon's 2007 course at UC Berkeley School of Law

entitled "The California Prison Crisis"; RUTH GILMORE, GOLDEN GULAG: PRISONS, SURPLUS,
CRISIS, AND OPPOSITION IN GLOBALIZING CALIFORNIA (2007); AMERICA'S CORRECTIONAL

CRISIS: PRISON POPULATIONS AND PUBLIC POLICIES (Stephen D. Gottfredson & Sean D.

McConvelle eds., 1987).
12. DAVID GARLAND, THE CULTURE OF CONTROL: CRIME AND SOCI ORDER IN

CONTEMPORARY SOCIETY 19 (2001).
13. This conference was sponsored by the Berkeley Center for Criminal Justice held on Oct.

10, 2008 at the UC Berkeley School of Law.
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society and prisoners escape from the prison paradox. This concluding portion
of the study reveals, perhaps, the greatest paradox of all-namely, that daily we
are reminded about the many ways prisons or their by-products are linked to
violence in civil society, yet hardly anyone dares to shoot a suspicious eye at
the institution. Equally ironic is that American taxpayers continue to pour more
money and faith into the prison system than ever before.

II. PRISONS & SOCIETY: DANGEROUS DIALECTICS

Two decades ago, Mark S. Fleisher's Warehousing Violence (1989) told
of the porous nature of penitentiaries, and specifically, of the relationship
between street life and prison life. 14 In this ethnography of Lompoc inmate
culture, the researcher notes that inmates who grew up living by rules of the
street find prison advantageous because it strengthens their "social identities as
convicts and as street gangsters."' 15 In such situations, a reputation built up in
prison can translate into a major resume on the street. Although Fleisher's
study explicitly connected the cultural patterns between street and prison life,
other research has developed this theme.

In A World of Violence (1995), Matthew Silberman specifies the two chief
ways that prisons threaten society: "The prison system often releases
individuals who are more dangerous than when they entered prison.. .Ironically,
the violent adaptations that occur in today's prisons are brought to the streets
by the released convict, creating a vicious cycle of violence between society
and the prison system designed to stop violence., 16 In this logic, one goes to
prison and eventually exits back to society, more dangerous than before. Such
data points to a proposition that prisons can function as incubators that breed
violence inside prison and beyond.

More recently, Rosevelt Noble's Black Rage (2007) has asserted that
scholars have undermined the extent to which prison violence connects to
violence on the outside.' 7 He writes, "In most studies of staff violence in
prison, criminologists have failed to consider the spill-over effect of inmate
violence."' 8 In an attempt to help fill this lacuna in study, what follows
examines how "spill-over" violence is caused not only by inmates, but also by
guards.

One researcher has written that inmates are at risk "the minute they enter
prison to the moment they leave."'19 Although this may be overstating the point,
danger is clearly a part of prison life. Joan Petersilia has noted that new

14. MARK S. FLEISHER, WAREHOUSING VIOLENCE (1989).
15. Id. at 131.
16. MATHEW SILBERMAN, A WORLD OF VIOLENCE 173-74 (1995).
17. ROSEVELT L. NOBLE, BLACK RAGE IN THE AMERICAN PRISON SYSTEM (2006). 87
18. Id. at 235.
19. Olga Giller, Patriarchy on Lockdown: Deliberate Indifference and Male Prison Rape,

10 CARDOZO WOMEN'S L.J. 659, 687.
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prisoners turn to gangs for protection once they are incarcerated.20 This
collateral effect, especially for those who join Chicano/Mexican gangs, can
mean a lifetime commitment to a gang. The consequence is further sources of
violence for those departing prison: on the street one may have to perpetrate
violence on behalf of the gang simply to avoid becoming a target of the gang
himself. Further, the same gang member is a general target for rival gangs. So,
whether the threat comes from one's own gang or from rivals, these unfortunate
cycles suggest that an inextricable relationship exists between events in prison
and what happens on the street, a phenomenon that should be of concern to all.

A. Burgeoning the Belly of the Beast

Michel Foucault's Discipline and Punish (1975) has traced the
development of the modem prison as a desired improvement of the violent
punishment that guided previous generations of penology. 21 For him, the right
to punish an offender is an extension of Rousseau's social contract, "a
formulation that opposes an individual to the entire social body; in order to
punish him, society has the right to oppose him in his entirety.. .the offender
becomes the common enemy. Indeed he is worse than an enemy for it is from
within society that he delivers his blows-he is nothing less than a traitor.. .a
monster, a madman, perhaps, a sick and, before long, abnormal individual., 22

This attitude provides insight to the stark mechanics operating toward the
objectification of prisoners, which, for society, works to justify the brutality
behind bars. Far away from the prying eyes of the public, the prison becomes a
"laboratory in which the state seemingly has all the advantages, the imprisoned
having as resources only resistance, manipulation, will, or blind faith., 23

Foucault argues that prisons were developed as a reaction to the penal
"treatments" that characterized punishment in common law England and later,
America. In the American colonies, punishment manifested itself in various
forms of public violence and shaming that included the stocks, whipping posts,
and the pillory, social performances that Foucault calls the "spectacle of the
scaffold., 24 Public hangings and all other punishments were carried out
publicly so that the offender was at once punished and humiliated, but also so
that others who might be considering similar behavior would be simultaneously
deterred. Mutilation (e.g., the removal of a limb, ear, eye, etc.) was another
method, one that left a permanently visible reminder of one's trespasses. 25

20. JOAN PETERSLIA, UNDERSTANDING CALIFORNIA CORRECTIONS 33 (2006).
21. MICHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON (Alan

Sheridan trans., Vintage Books 2d ed. 1995) (1977).
22. Id. at 101.
23. Id. at 17. 88
24. Id. at 32.
25. PETER M. CARLSON & JUDITH SIMON GARRETT, PRISON AND JAIL ADMINISTRATION 8

(1999).
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The difference, then, between that system and the prison system that
evolved from it is two-fold.26 First, punishment was previously an act of
publicity, which sits in contrast to the closed doors of the penitentiary. Second,
the punishment was the conscious infliction of pain and suffering on the body,
but now, punishment aims to afflict an individual's psyche. In eighteenth
century America, two lines of reasoning influenced the development of the new
system from what Willens calls the "old authoritarian" model:

The authoritarian prison has historical roots in the slave plantation. It also
derived from a choice between two model prisons that competed for favor
in the North.. .The Quakers supported the Philadelphia model, which kept
prisoners in permanent solitary confinement. The Philadelphia model
relied on the reformational power of silent reflection. It failed by
unpredictably driving its prisoners insane. The Auburn model, by
contrast, kept prisoners in silent but collective labor. Built by the earliest
prison reformers, the Auburn model relied on the reformational power of
hard labor. It seemed a humanitarian answer to the Quaker failure because
hard work did not apparently cause insanity.27

The Quakers were thus instrumental in developing the penitentiary system as
we know it, an institutional innovation that was deeply rooted in the ideology
of rehabilitation. Although retribution was the order of the day, these Christians
had a mind for helping sinners overcome their sins. Their rehabilitative model
rooted itself in the religious notion of "penitence," the need to reconcile
criminal misdeeds with the will of God. To these penal reformers, a crime
against society was synonymous with sinning against God, a correlation that
birthed the need for religious repent; hence the original and lasting designation
"penitentiary," or the place of penitence. Unlike those who came before, the
Quakers believed that crime stemmed from being a sinner instead of from
social influences. Modem prisons, thus, are the descendents of these religiously
influenced experiments in non-violence, designed to resurrect a prisoner and
release him back to society healed and ready to be a productive member.

Some two hundred years later, however, prisons have become a different
beast, with a wholly different set of power dynamics. One of the pioneering
attempts to understand the tensions between prisoners and guards, the notorious
Stanford Prison Experiment, conducted in 1971 by psychologist Phillip
Zimbardo, gave the world a startling glimpse of what can happen under the

26. Pieter Spierenburg has challenged that changes in the modes of repression were a
reflection of changing sensibilities. For Spierenburg, Foucault's ignoring of archival data yields
an ideological gap in his approach to analyzing the move away from public punishment to prisons.
PIETER SPIERENBURG, THE PRISON EXPERIENCE: DISCIPLINARY INSTITUTIONS AND THEIR
INMATES IN EARLY MODERN EUROPE 5 (2007). Accordingly, Timothy Gorringe has noted,
"Where Foucault discounted humanitarian impulses, Spierenberg [sic] argued that the cffige in
punishment from public torture to imprisonment was bound up with changes in sensibility evident
from 1600's onwards." TIMOTHY GORRINGE, GOD'S JUST VENGEANCE 9 (1996).

27. Willens, supra note 5, at 69-70.
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dynamics of custody.28 In this simulation of a prison environment, volunteer
graduate students were randomly selected to be prisoners and guards. In the
role-play, guards were given uniforms, flashlights, sunglasses, and badges to
denote their authority and the inmates were stripped of their possessions and
given nightgowns. Shortly after the experiment began, the guards started to
taunt and harass the make-believe prisoners. By the third and fourth days of the
experiment, the guards began to treat the prisoners in a way that bordered on
torture. Due to the terrible turn this experiment took, Zimbardo was forced to
stop the project altogether.9 According to the official website of the Stanford
Prison Experiment, "One guard was nicknamed 'John Wayne' by the prisoners
because he was so sadistic. Yet he was the 'nicest' guy on the street, and he
only made his transformation from the gentle Dr. Jekyll to the monstrous Mr.
Hyde when he put on his guard's uniform." 30

Although the experiment has not been free of its share of criticism, 31 the
underlying events are nonetheless revealing. The events of the experiment
represent something even more stark than what guards may become because
they also speak to what prisoners may become. For the "guards" to be so cruel
to the "prisoners" while knowing full well that they were innocent of any actual
wrongdoing is quite a damning notion when applied to prisons in general. How
might guards react when faced with people whom they really think have
committed crimes? Hopes for impartial treatment and an environment free of
vigilante justice are pretty much extinguished. Stanford students, some of the
brightest in the country, could not even complete an experiment on the topic
because of the vile tendencies the experiment drew out of them.

Of course, the Stanford Prison Experiment did not allow for violence
against the assigned inmates. On paper, neither do real prisons, but the threat is
always there. In this regard, Erving Goffman's Asylums (1961) early on
characterized prison as a "total" institution--one that directs one hundred
percent of an inmate's existence and routine. As Goffman writes, a "total
institution may be defined as a place of residence and work where a large
number of like-situated individuals, cut off from the wider society for an
appreciable period of time, together lead an enclosed, formally administered
round of life."32 Immediately connected to this observation is the role human
bodies play in the institutional drama. Goffman continues:

[T]here is personal disfigurement that comes from direct and permanent
mutilations of the body such as brands or loss of limbs. Although this

28. Stanford Prison Experiment, http://www.prisonexp.org (last visited Oct. 23, 2008).
29. Id.
30. Id.
31. See S. Alexander Haslam & Stephen Reicher, Beyond Stanford: QuestiAiing a Role-

Based Explanation of Tyranny, 18 BULL. SOC'Y FOR PERSONALITY & SOC. PSYCHOL. 22 (2003).
32. ERVING GOFFMAN, ASYLUMS: ESSAYS ON THE SOCIAL SITUATION OF MENTAL

PATIENTS AND OTHER INMATES, at xii (1961).
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